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F. No. 27-8/2014-LAW Dated 09/9/2020

Sub: Uploading of Gauhati High Court Judgment dated 26.06.2020 in WP(C) No.
8184/2017 titled Sh Ananta Das &Ors Vs. Uol & Ors on ICAR website

The Gauhati High Court has passed a judgement dated 26-6-2020 in WP(C) No.
8184/2017 titled Sh Ananta Das &Ors Vs. Uol&Ors. The judgment has dealt with the
issues pertaining to regularisation / pensionary benefits to CLTS and their legal
heirs claiming regularisation/pensionary benefits.

The above mentioned judgement dated 26-6-2020 may be uploaded on the ICAR
website www.icar.org.in for information of all concerned.
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(Jitender Khanna)
Law Officer
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Media Unit for placing on the ICAR website.
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Access to public employment for the citizens of the Country is one of the rights
uaranteed to the citizens under the Constitution of India. All citizens have a fundamental
right to apply for and be considered for engagement through public employment. The law
regarding the parameters for employment has been clearly laid down by the Apex Court in
the case of Uma Devi (supra). In the said case, the Apex Court has held in paras 4, 12, 13,

43, 45 and 49 as under:-

4 But, sometimes this process is not adhered to and the Constitutional
scheme of public employment is by-passed. The Union, the States, their
departments and instrumentalities have resorted to irregular appointments,
especially in the lower rungs of the service, without reference to the duty to ensure
a proper appointment procedure through the Public Service Commission or
otherwise as per the rules adopted and to permit these irregular appointees or those
appointed on contract or on daily wages, to continue year after year, thus, keeping
out those who are qualified to apply for the post concerned and depriving them of
an opportunity to compete for the post. It has also led to persons who get
employed, without the following of a regular procedure or even through the
backdoor or on daily wages, approaching Courts, seeking directions to make them
permanent in their posts and to prevent regular recruitment to the concerned posts.
Courts have not always kept the legal aspects in mind and have occasionally even
stayed the regular process of employment being set in motion and in some cases,
even directed that these illegal, irregular or improper entrants be absorbed into
service. A class of employment which can only be called 'litigious employment’, has
risen like a phoenix seriously impairing the constitutional scheme. Such orders are

passed apparently in exercise of the wide powers under Article 226 of the
Constitution of India. Whether the wide powers under Article 226 of the
Constitution is intended to be used for a purpose certain to defeat the concept of
social justice and equal opportunity for all, subject to affirmative action in the

o matter of public employment as recognized by our Constitution, has to be seriously
pondered over. It is time, that Courts desist from issuing orders preventing regular
selection or recruitment at the instance of such persons and from issuing directions
for continuance of those who have not secured regular appointments as per
procedure established. The passing of orders for continuance, tends to defeat the
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very Constitutional scheme of public employment. It has to be emphasized that this
s not the role envisaged for High Courts in the scheme of things and their wide

powers under Article 226 of the Constitution of India are not intended to be used for
the purpose of perpetuating illegalities, irregularities or improprieties or for
scuttling the whole scheme of public employment. Its role as the sentinel and as the
guardian of equal rights protection should not be forgotten.

12, In spite of this scheme, there may be occasions when the sovereign State or
its instrumentalities will have to employ persons, in posts which are temporary, on
daily wages, as additional hands or taking them in without following the required
procedure, to discharge the duties in respect of the posts that are sanctioned and
that are required to be filled in terms of the relevant procedure established by the
Constitution or for work in temporary posts or projects that are not needed
permanently. This right of the Union or of the State Government cannot but be
recognized and there is nothing in the Constitution which prohibits such engaging of
persons temporarily or on daily wages, to meet the needs of the situation. But the
fact that such engagements are resorted to, cannot be used to defeat the very
scheme of public employment. Nor can a Court say that the Union or the State
Governments do not have the right to engage persons in various capacities for a
duration or until the work in a particular project is completed. Once this right of the
Government is recognized and the mandate of the constitutional requirement for
public employment is respected, there cannot be much difficulty in coming to the
conclusion that it is ordinarily not proper for courts whether acting under Article
226 of the Constitution or under Article 32 of the Constitution, to direct absorption
in permanent employment of those who have been engaged without following a due

process of selection as envisaged by the constitutional scheme.

13, What is sought to be pitted against this approach, is the so called equity
arising out of giving of temporary employment or engagement on daily wages and
the continuance of such persons in the engaged work for a certain length of time.
Such considerations can have only a limited role to play, when every qualified
citizen has a right to apply for appointment, the adoption of the concept of rule of
law and the scheme of the Constitution for appointment to posts. It cannot also be
forgotten that it is not the role of courts to ignore, encourage or approve
appointments made or engagements given outside the constitutional scheme. In
effect, ombamdmmdamtimentsorappmm would result in perpetuating
illegalities and in the jettisoning of the scheme of public employment adopted by us
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litigious employment’ in the earlier part of the judgment, he would not be entitled
to any nght to be absorbed or made permanent in the service. In fact, in such cases,
the High Court may not be justified in issuing interim directions, since, after all, if
ultimately the employee approaching it is found entitled to relief, it may be possible
for it to mould the relief in such a manner that ultimately no prejudice will be
caused to him, whereas an interim direction to continue his employment would hold
up the regular procedure for selection or impose on the State the burden of paying
an employee who is really not required. The courts must be careful in ensuring that
they do not interfere unduly with the economic arrangement of its affairs by the
State or its instrumentalities or lend themselves the instruments to facilitate the
bypassing of the constitutional and statutory mandates.

45. While directing that appointments, temporary or casual, be regularized or
made permanent, courts are swayed by the fact that the concerned person has
worked for some time and in some cases for a considerable length of time. It is not
as if the person who accepts an engagement either temporary or casual in nature, is
not aware of the nature of his employment. He accepts the employment with eyes
open. It may be true that he is not in a position to bargain -- not at arms length --
since he might have been searching for some employment so as to eke out his
livelihood and accepts whatever he gets. But on that ground alone, it would not be
appropriate to jettison the constitutional scheme of appointment and to take the
view that a person who has temporarily or casually got employed should be directed
to be continued permanently. By doing so, it will be creating another mode of public
appointment which is not permissible. If the court were to void a contractual
employment of this nature on the ground that the parties were not having equal
bargaining power, that too would not enable the court to grant any relief to that
employee. A total embargo on such casual or temporary employment is not possible,
given the exigencies of administration and if imposed, would only mean that some
people who at least get employment temporarily, contractually or casually, would
not be getting even that employment when securing of such employment brings at
least some succor to them. After all, innumerable citizens of our vast country are in

search of employment and one is not compelled to accept a casual or temporary
employment if one is not inclined to go in for such an employment. It is in that

context that one has to proceed on the basis that the employment was accepted

fully knowing the nature of it and the consequences flowing from jt. In other words,

even while accepting the employment, the person concerned knows the nature of
his employment. It is not an appointment to a post in the real sense of the term. The






















